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J   U  D  G    M   E  N   T

1. Briefly, the prosecution case, is that the informant 

Rajib Borthakur lodged the ejahar before the Jamuguri Police 

Station on 26-09-1997 stating, inter-alia, that at about 6-30 PM 

about 15/20 personnel of 15th AP Battalion came out from the 

barrack by taking deadly weapons in their hands, and by taking 

the chance of darkness suddenly attacked some shop keepers 

of  Karsontala  Centre.  The  said  personnel  also  looted  some 

properties and cash money from the shops including the shop 

of the informant. They also caused injuries on the person of 

Haren Borthakur, the uncle of the informant, by assaulting him 

with  stick.  They  took  away  Rs.90,000/-(  rupees  ninety 

thousand  )  from the  show-case  and  the  properties  and  the 

shops were caused damage. On their way to campus, they also 

assaulted  several  persons.  So,  the  informant  prayed  before 

police for taking necessary action. 

2. On being received the ejahar, the Officer-in-Charge 

of  the  Jamuguri  Police  Station  registered  a  case  bearing 

Jamuguri Police Station Case No. 117/97 u/s 395/397 of IPC. 

Then the Investigating Officer investigated the case. During the 

course of investigation, the Investigating Officer seized some 

articles from the place of occurrence and also some articles on 

being produced by one Arun Neog. The injured persons were 

also medically examined and after competing the investigation, 

the Investigating Officer  submitted  the  Charge sheet  against 

the accused persons u/s 395/397 of IPC. As the offences are 

exclusively triable by Court of Sessions so the learned Judicial 

Magistrate committed the case record.  After considering the 

materials available on case record and case diary, the charge 

was framed under  Sections 395/397 of  IPC. The contents  of 
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charge was read over and explained to the accused to which all 

of them pleaded not guilty and claimed to be tried. 

3. The  prosecution  has  examined  as  many  as  7 

(seven) witnesses including the Medical Officer to bring home 

the case. But considering the lack of implicating materials, the 

accused persons have dispensed with for their examination u/s 

313  CrPC.  The  accused  have  denied  the  prosecution  case 

totally.  No witness has been examined by defence. After the 

close of trial, this judgment is delivered. 

4.  Points for determination of the case:

1. Whether the accused persons in furtherance to 

their  common  intention,  committed  dacoity  in 

the  shop-house  of  informant  at  the  time  of 

occurrence ?

2. If so, whether the accused persons used deadly 

weapons and made attempt to cause death or 

grievous  hurt  to  the  injured  persons  for 

committing dacoity at the time of occurrence ?

Discussion,   Decision and reasons for Decision:-  

5. Before deciding the case, I like to briefly discuss the 

evidence of PWs first.

6. Sri Haren Barthakur, who was examined as PW-1, 

has  stated  that  on  the  date  of  occurrence,  while  he  was 

standing  for  purpose  of  marketing  at  the  Karsontala  Centre 

then one person came and gave a slap. He could not identify 

the person. Then he went away from the place of occurrence. 
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7. PW-2 Rajib  Borthakur  has  stated  in  his  evidence 

that on the date of occurrence at about 6-30 PM while he was 

staying  at his grocery, stationery and book stall at Karsontala 

Centre  then  one  party  having  15/20  numbers  of  people 

suddenly came and entered into his shop and attacked him. 

The members of the party caused damage to the properties of 

his shop and assaulted the informant by point of the gun. They 

also took away Rs.15,000/- ( rupees fifteen thousand ) cash 

amount from the show-case of the shop. The members of the 

party  also  assaulted  his  uncle  Haren  Borthakur.  So,  Haren 

Borthakur sustained fracture injury on his hand. Then he lodged 

the ejahar. He stated that the persons who attacked him were 

personnel of 15th Assam Police Battalion in the wing of Black 

Panther  Commando. After  committing the crime they left  for 

their barrack. The PW-2 has proved the ejahar as Ext.1. The 

police seized some articles from his shop and after seizure, the 

articles were handed over to his custody. 

8. In the cross-examination, PW-2 has stated that he 

did not specifically mention the names of the assailants in the 

ejahar as he could not identify them, but after the occurrence, 

he could identify them at the police station and he did not state 

the names of the assailants to the Investigating Officer at the 

time of investigation. On the date of occurrence, he could not 

finally count the cash amount at the time of closing the shop. 

So, he mentioned the amount as Rs.15,000/- ( rupees fifteen 

thousand ) on presumption. 

9. PW-3 Jayanta  Bhuyan has  stated  in  his  evidence 

that at the time of occurrence, he was not present at his shop 

situated at Karsontala Centre and he came to know that some 

persons came and made scuffling but he could not identify the 

persons. Police seized some articles of his shop in his presence. 
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In the cross-examination, PW-3 has stated that he 

did not  know how and from where  the assailants  came and 

attacked. 

10. PW-4 Mohesh Bordoloi has stated that at the time 

of occurrence he was not present at the place of occurrence 

and after hearing the hue and cry, he left the place. 

In the cross-examination, PW-4 has stated that he 

did  not  know  who  had  sustained  the  injury  at  the  time  of 

occurrence. 

11. PW-5 Bikash Bora has stated that on the date of 

occurrence at  about  7-30 PM,  he heard  the  hue and cry  at 

Karsontala Centre then he immediately left his book stall and 

after end of the occurrence, when he came back to his book 

stall, he found the book stall in scattered condition. Rs.3,000/- 

( rupees three thousand ) was found taken away from the book 

stall and he found some properties in damaged condition and 

he came to know that personnel of 12th APBn came and caused 

damaged to his properties. 

In  the  cross-examination,  he  stated  that  as  per 

assumption, he mentioned the amount taken by the personnel 

as Rs.3,000/- ( rupees three thousand ). 

12. PW-6 is  the Medical  Officer.  He has stated in his 

evidence that on 28-09-1997, he examined the injured persons 

at Jamuguri SHC and found as follows : 

“On examination of Rajib Borthakur, he found: 

(i) Tenderness in head, right wrist joint  and 

left leg.
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Opinion : The injuries were caused by blunt weapon 

and found simple in nature. 

On examination of Haren Borthakur, he found : 

(i)  Three bruises in the posterior  aspect of the 

right arm having size 4 cm x 2cm, 3cm x 2cm, 7cm 

x 2 cm. Colour blackish red. 

(ii) A bruise in the back having size 8 cm x 2.5 

cm. colour blackish red. 

Opinion :   injuries  were  caused by blunt weapon 

and simple in nature. Age of injuries is 1 - 2 days. 

 On examination of Indeswar Saikia on 27-09-1997, he 

found : 

(i) A lacerated  wound  in  the  tip  of  the  left 

middle finger having size 0.5 cm x 0.5 cm 

with blood clot. Colour red. 

(ii) Tenderness in back. 

 Opinion :  injuries were caused by blunt object and 

 simple in nature. Age of injuries 1 day. 

On examination of Ratul Borah, he found :

(i) Tenderness in back and left leg. 

(ii) a lacerated injury on left sole having size 3 

cm x 0.5 cm. Colour red. 

Opinion :   injuries  were  caused by blunt weapon 

and simple in nature. Age of injuries was found 1 

day. 
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On examination of Montu Bordoloi, he  found : 

(i) Tenderness in left wrist joint and on back. 

(ii) Multiple bruises in the back with different 

sizes, Colour red and tenderness. 

Opinion :   injuries  were  caused by blunt weapon 

and simple in nature. Age of injuries was    1  day.

On examination of Gopal Sarkar, he found : 

(i)    A bruise in the posterior aspect of the left 

   forearm having size 4cm x 2cm. Colour red 

 with tenderness. 

(ii) A bruise in the left  shoulder joint,  having 

size     14 cm x 2 cm, colour red. 

(iii) A bruise in the posterior aspect of the left 

arm having size 5 cm x 2cm, colour red 

with tenderness. 

(iv) Tenderness in head and left palm. 

Opinion : injuries were caused by blunt weapon and 

simple in nature. Age of injuries was 1 day.

  PW-6 has proved the injury reports as Ext. 4 

and Ext.5 

13. PW-7 Arun Neog has stated in his evidence that he 

knew the accused persons. At the time of occurrence, he had a 

Pan shop at Karsontala Centre. On the date of occurrence, one 

person came from Karsontala Centre and informed him about 

the occurrence took place at the shop of Rajib Borthakur. Then, 

he shut down the shop and left the place. Later on, police came 

and seized some articles in his presence. 
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In the cross-examination, PW-7 has stated that he 

could not identify the persons who had made hue and cry and 

who had caused the occurrence. 

14. From the above discussion of evidence of PWs, it 

appears  that  all  PWs  have  categorically  stated  that  the 

occurrence took place at the Karsontala Centre on the date of 

occurrence at about 6-30 PM. They have also claimed that the 

person  who  committed  the  crime  belongs  to  Black  Panther 

Party of Assam Police Battalion situated at Jamuguri.  But on 

meticulous  examination  of  evidence  of  PWs,  it  appears  that 

none of the PWs could identify the accused persons though at 

the  time  of  occurrence,  they  were  present  at  the  time  of 

occurrence. Even during their examination, they failed to state 

categorically  that  the  present  accused  were  involved  in  the 

occurrence. So, on the basis of above backdrop of the fact, it 

appears  that  the  prosecution  witnesses  have  failed  to  prove 

with their evidence that the accused persons were involved for 

committing the crime and they committed the dacoity by taking 

deadly weapons at the time of occurrence. So, on the basis of 

such fact stated by the PWs, it cannot be held that the accused 

persons, who are present before the Court, actually committed 

the  crime at  the  time of  occurrence.  Though  the  PWs have 

stated that the crime was committed by personnel of Assam 

Police  Battalion  and  due  to  their  attack,  some  persons 

sustained injuries,  but they  have stated some doubtful  facts 

regarding  the  identification  of  the  accused  persons.  So,  the 

evidence of PWs is not reliable at all to hold the opinion that the 

accused  persons  committed  the  crime  at  the  time  of 

occurrence. 

15. From  the  above  discussion,  it  appears  that  the 

prosecution has failed to prove the ingredients of offence u/s 

395/397 of IPC with the materials of beyond reasonable doubt 
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for which all the accused persons are entitled to acquittal on 

benefit of doubt. 

 O  R  D  E  R

As  the  prosecution  has  failed  to  prove  the  case 

beyond all reasonable doubt against the accused persons, so all 

accused are acquitted on benefit  of  doubt and set at  liberty 

forthwith. 

The bail bonds also stand discharged immediately 

from the case. 

The seized articles will  be returned to the person 

from whose  custody  those  were  seized  by  the  Investigating 

Officer in due course of time if it is not done earlier. 

             Given under my hand and seal of this Court on this 

day, the 19th day of December, 2011. 

( M. Kalita)
 Assistant  Sessions  Judge,
     Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed be me :

(J. K Muru)
Steno.

****
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Assistant Sessions Judge,
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 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Sri Haren Barthakur 
PW 2 :   Sri Rajib Barhatkur, informant

 PW 3 :   Sri Jayanta Bhuyan
PW 4 :   Sri Mahesh Bordoloi
PW 5 :   Sri Bikash Bora
PW 6 :   Dr. A.K. Sarma Baruah, MO
PW 7 :   Sri Arun Neog

Defence Witness        :   Nil

Court Witness :         Nil
 

Prosecution Exhibits:     :   

Exhibit 1    :  Ejahar
Exhibit 2 & 3    :  Seizure Lists
Exhibit 4 & 5    :  Injury Reports

Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (M. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.
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